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After remand, 324 N.C. 843, 878 S.E.2d
754, defendant was convicted in the Superior
Court, Catawba County, Ferrell, J., of first-
degree murder, and he appealed. The Supe-
rior Court, Forsyth County, Melzer A. Mor-
gan, Jr., J., denied hie request for postconvic-
tion relief. The Supreme Court, Meyer, J.,
held that: (1) defendant’s testimony from
first trial was admissible; (2) reasonable
doubt instraction was not constitutionally de-
ficient; (3) codefendant's testimony from
first trial, before codefendant was charged,
was admissible; (4) there was sufficient basis
for in-court identification of defendant inde-
pendent of illegal pretrial confrontation; (5)
challenged portions of prosecutor’s closing
argument were not so groesly improper as to
warrant intervention ex mero motu; (6) city
manager’s report on murder investigation
was not admisgible; (7) investigative report
did not have to be provided to defendant;
and (8) basis for testimony of prosecution
witness’ brother that witness had character
and reputation for untruthfulness was ex-
cludable.

No error.

Frye, J., filed dissenting opinion, in
which Exum, C.J., and Webb, J., joined.

1. Criminal Law €=53(2)

Defendant’s testimony at first murder
trial, which was primarily given to establish
alibi at time of murder, was admisgible in
defendant’s new trial granted following ap-
pellate determination that admission of wit-
ness' prior inconsistent statements, concern-
1. This opinion was originally filed on 30 Decem-

ber 1994. Upon motion by defendant for recon-
sideration, the mandate was temporarily stayed
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ing defendant’s whereabouts on morning of
murder, was improper based on evidentiary
grounds; defendant was not compelled to
testify at first trial due to admission of any
unconstitutionally obtained evidence, and his
testimony at first trial was for very purpose
of having jury consider his teetimony in de-
termining his guilt or innocence.

2. Criminal Law 2=698(3)

Defendant charged with murder waived
right to assign error to admission at new
trial of defendant’s testimony from first trial
regarding hig prior conviction for eontribut-
ing to delinquency of minor, by failing to
objeet during reading of direct examination
regarding prior conviction, by court reporter
from first trial, though defendant raised ob-
jectiona to admission of that testimony prior
to examination of court reporter.

3. Criminal Law #=721%(2)

Prosecutor's comment during closing ar-
gument at new trial on murder charge, that
defendant did not call alibi witnesses from
first trial and that defendant did not intro-
duce photograph of himself that defendsnt
had testified during first trial was taken on
night preceding murder, represented proper
comment on defendant's failure to present
alibi evidence, which did not improperly shift
burden to defendant of proving his inno-
cence.

4. Criminal Law ¢=721(5, 6)

Although during closing arguments
prosecutor may not comment on faihme of
defendant to testify st trial, it is permissible
for prosecutor to point out to jury that defen-
dant has produced no exculpatory evidence
and has contradicted no evidence presented
by state. US.CA. Const.Amends. 5, 14.

5. Criminal Law #=721(3)

Prosecutor’s comment during closing ar-
gument in new trial on murder charge, that it
was only after defendant’s sworn testimony
from first trial was admitted that defense
counsel decided not to have defendant testify
at new trial, was not so groasly improper as

19 January 1995 pending further orders of the

Court. Defendant's motion for reconsideration
was denied 2 March 1995,
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to require trial court's intervention ex mero
motu, eonsidering that defense counsel ar-
gued that they decided not to have defendant
testify further and that defendant’s silence in
new trisl was not to influence jury's decision
in any way. US.C.A. Const.Amends. 5, 14;
Const. Art. 1, § 1 et seq.

6. Criminal Law &~699

Argumenta of counsel are left largely to
control and discretion of trial judge.

7. Criminal Law @713

Counse] are granted wide latitnde in
scope of their argument.

8. Criminal Law =717, 720(1, 6)

Counsel's argument is not improper
where counsel argues law, facts in evidence,
and all reasonable inferences to be drawn
therefrom.

9. Criminal Law ¢=728(2)

Only where counsel’s argument affects
right of defendant to fair trial will trial judge
be required to intervene when no objection is
made.

10. Criminal Law €»78(2)

Trial court's instruction defining reason-
able doubt adequately reflected substance of
defendant’s requested instruetions, and was
not constitutionally deficient, though trial
court’s instruction did not include statement
that proof beyond reasonsble doubt was
proof that fully satisfied or entively convinced
jury of defendant’'s guilt.

11. Criminal Law ¢=824(12)

In absence of request, trial court does

not have to define reasonsble doubt.

12, Criminal Law &=78%(2)

Once trial court undertakes to define
reasonable doubt, definition must be given in
substantial accord with those that have been
approved by Supreme Court, though no exact
formula is required.

13. Criminal Law &=834(2)

Trigl court is not required to give re-

quested instruction verbatim.

14. Criminal Law &=543(2)

Codefendant’s alibi testimony at defen-
dant’s first murder trial, when codefendant
was not yet indicted, was admiseible in new
trial against defendant under hearsay excep-
tion for former testimony by unavailable de-
clarant; codefendant’s invoeation of his privi-
lege against self-incrimination made him un-
available, and defendant had opportunity snd
similar motive to develop codefendant’s testi-
mony at first trial. Rules of Evid, Rule
804(a)(1), (bX1), G.S. § 8C-1.

15. Criminal Law #=339.10(8)

Witness' in-court identifieation of defen-
dant as murderer had sufficiently indepen-
dent origin to avoid being tainted by illegal
pretrial identifieation procedure, where wit-
nees testified about previous encounters with
defendant, when defendant would come into
hotel where witness worked to use restroom,
before witneas observed defendant on day of
murder, he testifled that hotel lobby was well
lit and that nothing was obstructing his view
of defendant when he came into botel, and
witness never identified anyone other than
defendant.

16, Criminal Law &=889.10(3, 4&.1),
339.11(5.1)

In-court identification of witness who
took part in illegal pretrial confrontation
must be excluded unless it is first determined
by trial judge on clear and convincing evi-
dence that in-court identification is of inde-
pendent origin and thus not tainted by illegal
pretrial identification procedure,

17. Homicide =325

Trial court’s failure to instruct jury, in
murder prosecution, that defendant’s active
or constructive presence at acene of crime
was essential element of criminal Jlability
under acting in concert or aiding and abet-
ting theory was not plain errar, as evidence
in record overwhelmingly established defen-
dant’s presence and participation.

18. Criminal Law ¢»792(2)

Charge on presence at scene of erime is
unnecessary in case in which evidence shows
that defendant was actually present at time
crime was committed.
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19. Criminal Law &=723(1)

Portions of prosecutor’s closing argu-
ment in murder prosecution referring to loss
suffered by victim’s family, to vietim's physi-
cal and emotional pain as she died, to fact
that victim's life ended long before its time,
and to importance of deterring violence were
not grossly improper, such that trial court
would be required to intervene ex mero
mota,

20. Criminal Law ¢=713
Arguments of trial counsel are left large-
ly to control and at discretion of trial judge,
and counsel will be granted wide latitude in
argument of hotly contested cases.

21. Criminal Law &=T20(1, 6)

During closing srgument, eounsel is per-
mitted to argue facts that have been present-
ed, as well as reasonable inferences that can
be drawn therefrom.

22, Criminal Law €=1037.1(1)

If party fails to object to cloging argu-
ment, appellate comrt must decide whether
argument was so improper as to warrant
trial judge’s intervention ex mero motu;
standard of review is one of gross improprie-
ty.

23. Criminal Law $~429(1)

City manager’s report reviewing police
department'y investigation of murder was not
admissible in murder prosecution under ex-
ception to hearsay rule for public records and
reports, as report was not result of “anthori-
ty granted by law” to conduct investigation
into murder, there was no assurance that
report contained factual findings that would
be admissible, report was not prepared for
purpose of being introduced against state in
eriminal case, and prosecution did not have
opportamity to cross-examine persons inter-
viewed for report. Rules of Evid, Rule
803(BXC), G.8. § 8C-1.

24. Criminal Law @=627.6(5), 627.7(3)
Report prepared on reinvestigation of
murder between defendant’s initial trial and
retrial came within exception to discovery for
statements made by witnessea or prospective
witnesses of state to anyone acting on behalf
of state. G.8. §§ 16A-908(d), 15A-904(a).
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25. Criminal Law €=627.8(4)

Trial court was not required to conduct
in ecamera review of witness statements in
investigative report before witnesses testi-
fied, as defendant was not yet entitled to
such statements, and defendant was provided
with appropriate statements after each pros-
eeution withess testified on direct examina-
ton. G.8. §§ 15A-003(]), 15A-004(a).

26. Criminal Law ¢=2627.5(6)

Investigative files of distriet attorney,
law enforcement agencies, and others helping
to prepare case are not open to discovery.
G.8. § 15A-904(a).

27. Criminal Law ¢»627.6(5), 627.8(4)

Trial court was not required to order
state to make investigative report available
to defendant in murder prosecution or to
conduct in camera inspection of report, ab-
sent any showing by defendant that any evi-
dence not diselosed from report was material
and what effect, if any, nondisclosure would
have on outcome of trial. U.S.C.A. Consat.
Amend. 14.

28. Criminal Law ¢=700(2.1)

Brady only requires disclosure, upon re-
quest, of evidence favorable to accused, and
not disclosure of all evidence, US.C.A
Const.Amend, 14,

29, Constitutional Law &=268(5)

In determining whether suppression of
certain information violated defendant’s right
to due process, in violation of Brady, focus
should be on effect of nondisclosure on out-
come of trial, not impact of undiselosed evi-
dence on defendant’s ability to prepare for
trial. U.B.C.A. Const.Amend. 14.

80. Criminal Law &=700(2.1)

Mere possibility that item of undiseloged
information might have helped defense, or
might have affected outcome of trial, does
not establish “materiality” in constitutional
sense, for purposes of claim that exculpatory
evidence was improperly withheld under
Brady. US.CA. Const.Amend, 14,
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31. Criminal Law ¢=1170%(5)

Any error in trial court’s prohihiting de-
fendant from impeaching testimony of prose-
cution witness through eross-examination re-
garding unsuccessful lawsnit charging police
brutality was not prejudicial, in murder pros-
ecution, as there was no reasonable poasaihili-
ty that outcome of trinl wonld have been
different if excluded evidence had been ad-
mitted. GS. § 15A-1443; Rules of Evid,
Rule 608(b), G.S. § 8C-1.

32. Witnesses €=2344(1) _

It is within tria! court’s discretion to
allow or disallow cross-examination of wit-
ness about his specific acts if acts are rele-
vant to his character for truthfulness or un-
truthfulness. Rules of Evid, Rule 608(b),
G.8. § 8C-L,

83. Witnesses ¢338
Only character trait relevant to issue of

witnees’ credibility s veracity or lack of it.
Rules of Evid, Rule 608(b), GS. § 8C-1.

34. Criminal Law ¢»1147

Trisl court may be reversed for abuse of
discretion only upon showing that its ruling
was so arbitrary that it could not have been
result of reasoned decision.

85. Criminal Law &=453

Witnesses $=340(1), 344(1)

Testireony of prosecution witness’ broth-
er that prosecution witness would do whatev-
er it takes to get ahead, as basis for brother’s
opinion that witnees had character and repu-
tation for untruthfulness, was not admissible
as cither testimony related to specific in-
stances of conduct or as testimony of reputa-
tion or opinion. Rules of Evid., Rules 406(a),
608(a), G.S. § 8BC-1.

Appeasl as of right by defendant pursuant
to N.C.GS. § TA-2%(a) from a judgment im-
posing a sentence of life imprisonment en-

tered by Ferrell, J., at the 17 September

1990 Criminal Session of Superior Court, Ca-
tawba County, upon a jury verdiet finding
defendant guilty of first-degree murder.
Hesrd in the Supreme Court 17 February
1993,

Michael F. Easley, Atty. Gen, by Steven F.
Bryant, Sp. Deputy Atty. Gen., for State.

Maleolm Ray Hunter, Jr., Appellate De-
fender by Benjamin Sendor, Asst. Appellate
Defender, for defendant-appellant.

MEYER, Justice.

On 10 December 1984, defendant was in-
dicted for first-degree murder in the death of
Deborah Brotherton Sykes. At defendant’s -
first trial, the jury returned a verdict of
guilty of first-degree felony murder, and de-
fendant was sentenced to life imprisonment.
On appeal, this Court found error in the guilt
phase of defendant’s trial, reversed the con-
viction, and ordered a new trial. Stafe v
Hunt, 324 N.C. 343, 378 S8.E.2d 754 (1989)
(hereinafter Hunt I). On 27 July 1990, the
trial judge entered an order changing the
venue of the retrial to Catawba County be-
cause of extensive media coverage. At his
new {rial, defendant was retried noncapitally,
and the jury returned a verdiet of guilty of
firet-degree felony murder. The trial eourt
subsequently imposed the mandatory sen-
tence of life imprisonment. N.C.G.B. § 14~
17 (Supp.1992).

On appeal, defendant brings forth numer-
ous assignments of error. After a thorough
review of the transcript of the proceedings,
record on appeal, briefs, and oral arguments,
we conclode that defendant received a fair
trial free of prejudicial error, and we there-
fore affirm his conviction and sentence.

Evidence presented at the trial tended to
show the following: In 1984, Deborah Sykes
was living in Mooresville, North Carolina,
with her husband, John Sykes, at the home
of hig parents. In the summer of 1984, Mrs.
Sykes was employed 28 a copy editor for the
Winston-Salem Sentinel. She would rou-
tinely leave home around 5:30 a.m. and arrvive
at work at approximately 6:30 e.m. Normal-
ly, Mrs. Sykes parked her ear on a side
street near the Crystal Towers spartments,

‘approximately two blocks from the. newspa-

per office.

On 10 August 1984, Mrs. Sykes left for
work wearing a white sweater, & top under
the sweater, and blue slacks. On this partie-
ular day, she was carrying two to three
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hundred dollars in a purse ingide her pocket-
book. At 7:00 or 7:30 am., Mrs. Sykes
supervisor telephoned Mr. Sykes to report
that his wife had not arrived at work. Later
that morning, when Mr. 8ykes learned that
Mrs. Sykes still had not arrived, he drove to
Winston—Salem to ook for her. Upon arriv-
ing in Winston-Salern around 10:00 a.m., Mr.,
Sykes immediately drove to the street where
Mrs. Sykes usually parked. He found her
car parked on West End Boulevard. Mr.
Sykes then walked to the Sentinel office, and
the police were called.

On 10 Angust 1984 at approximately 1:00
p.m., Brian Watts, an employee for Adele
Knits, was walking through a field behind
Crystal Towers. As he walked around the
corner of some bushes, Watts observed a
pockethbook. Beside the pocketbook, Watts
noticed some change on the ground. Near
the bushes was a fence made of posts stick-
ing in the ground side by side. Next to the
fence were a woman’s sweater and a woman's
pair of shoes. Watts picked up the pocket-
book but found only change inside. After
placing the pocketbook back on the ground,
Watts walked around a corner of the fence,
where he observed the body of a white fe-
male lying on a hill. The body was clothed
only in “something like a tube top” and in
panties that were torn. The woman ap-
peared to be dead. Watits walked back to
the street, where he saw two police officers
and reported what he had seen. Watts then
led the officers to the body.

At approximately 2:00 p.an. on Friday, 10
August 1984, Vickie Pearl, an identifieation
technician with the Winston—Salem Police
Department arrived at the crime scene be-
hind Crystal Towers. Pearl observed Mrs.
Sykes’ body lying on a grassy slope in the
field near West End Boulevard. Nearby she
saw a pair of navy blue pants, a purse, a
white sweater, a pair of multi-colored san-
dals, and a piece of beige elastic. The zipper
on the pants was torn, and one pants leg was
tirned inside out and had dirt and debris on
it. Pearl saw what appeared to be blood on
the grass near the victim’s body. The victim
had on a beige knit short-gleeve top, a brassi-
ere with a broken clasp, and beige under-
pants. There were bloodstaine on her legs
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and wounds on the front and back of her
torso. Her body was found twenty to thirty
feet from West End Boulevard on the side of
the fence away from the street.

At approximately 2:15 p.n. on the same
day, Dr. Lew Stringer, the medical examiner
of Forsyth County, responded to a call on
Weet End Boulevard. Upon arriving at the
scene, Dr. Stringer also observed a pair of
shoes, a pocketbook, and a sweater next to
the fence posts. Just around the corner, he
observed the pants with the leg turned inside
out. In the area where the pants were locat-
ed, there appeared to be a lot of bent grass,
indieating that there had been a struggle in
that loeation. From the area where the
pants were found, down to the location of the
body, the grass was bent over and blood was
obeerved, especially near the body. Describ-
ing the body, Dr. Stringer stated that the
vietim was lying partly on her right side.
Dr. Stringer saw multiple puncture or stab
wounds on the victim, including in the neck,
the side, the chest, and the back. The vie-
tim’s underpants were pulled up to her chest,
and the crotch had been either cut or torn
away. The victim's blouse was pulled up,
and one shoulder of the blouse was pulled
down. There was blood on the victim's legs
from the thighs to just below the knees. In
Dr. Stringer’s opinion, the wounds to the
chest and neck were caused by a small pock-
et-size knife. From the nature of the
wounds, Dr. Stringer opined that it appeared
that at least some of the stab wounds were
inflicted while the victim was either standing
or kneeling. Dr. Stringer noted that the
violent assault probably occurred over a peri-

“od of time and that the victim probably en-

dured mmch pain and suffering.

On 11 August 1984, Dr. Michae] Shkrum, a
pathologist with the North Caroling Medical
Examiner's Office, performed an autopsy on
the body of Deborah Sykes. The victim was
a white female, age twenty-six. She was
five-feet. ten inches tall and weighed approxi-
mately 145 pounds. Mrs. Sykes was clothed
in a white sleeveleas blouse with five holes in
the froot, a brassiere with a broken clasp,
and a pair of panties that were pulled up to
her mid-abdomen area and that had been cat
or torn. Dr. Shkrum observed four stab
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wounds to the chest as well as several
wounds to the neck. There were two siash
wounds under the victim's left chin, along
with several superficial slash wounds. Dr.
Shiaum found one rib firactured and a wound
to the back of the head and upper back, On
the left gide of the upper back were three
more lage wounds and several superficial
wounds. There was a slash wound to the left
wrist consistent with a defensive wound. In
Dr. Shkrum’s opinion, the cause of death was
& stab wound to the victim’s chest. Describ-
ing the fatal wound, Dr. Shkrum noted that
the knife entered the sack around the heart.
There was also an entry wound to the left
side of the heart, and about a quart of blood
had flowed into the chest cavity.

Furthermore, in Dr, Shkrum’s opinion, the
vietim had been sexually asssmited. There
was fluid found in the vagina and around the
anus. Sperm was present in both samples.
Based on Dr. Shkrum’s examination, the time
of death ecould have been between 6:00 am.
and 7:00 am. on 10 Angust 1984.

Roger Stamey, a licensed bondsman, testi-
fied that around 2:00 a.m. on 10 Angust 1984,
he and Billy Revia were looking for “bond
skips” in the area of Ninth and Chestnut
Streets in Winston-Salem, about a ten-min-
ute walk from the crime scene. While in
front of Service Distributors, Stamey saw the
defendant, Sammy Mitchell, Marie Crawford,
and a woman named Ann standing across the
gtrect. Mitchell walked across the street
and talked to Stamey and Revis. After a
brief conversation, Mitchell returned to
where the others were standing, and the four
continued walking up the street in the di-
rection of downtown. At approximately 2:30
am., Stamey and Revis got into their ear and
proceeded towards downtown. They passed
defendant, Mitchell, and the two women, who
were standing on the corner of Seventh and

Liberty Streets, approximately three hlocks
from the crime scene.

Roger 8. Weaver, an auditor at the front
desk for the Hyatt House Hotel in Winston—
Salem, testified that he was working in the
early morning hours of 10 Angmst 1984, Be-
tween 4:30 am. and 5:00 a.m., Weaver went
outside to move his car from the parking

deck and observed two black men standing at
& corner near the hotel. Weaver recognized
one of the men from having seen him previ-
ously in the hotel. Weaver then noticed that
the two men began walking in the direction
of Crystal Towers. After Weaver parked his
car, he re-entered the hotel and went to the
rest room in the lobby, Weaver did not
notice anything unusual in the reat room at
that time.

At approximately 6:45 or 7:00 am. on the
game day, Weaver saw a black man enter the
hotel. Once inside the hotel, the man made
eye contact with Weaver., Weaver recog-
nized the man as the same person who had
come into the hotel five or six times during
the surnmer. Weaver stated that the man
had come in during the early morning howrs
and had asked to use the rest room. On
these other occasions, Weaver had brief con-
versationa with the man and had given him
permission to use the rest room. Weaver
identified the man who came into the Hyntt
House Hotel on 10 Angust 1984 as the defen-
dant. On this particular morning, defendant
did not ask to use the rest room, but instend
headed directly towards the rest room. On
his way to the rest room, defendant tarned
around and again loocked directly at Weaver.
While defendant was inside the rest room, no
one alse entered the rest room. Becsuse
defendant remained in the rest room longer
than usual, Weaver instructed the security
guard, Danny Holt, to go into the rest room
and check on defendsnt. Once Holt entered
the rest room, defendant left immediately.
As defendant was leaving the hotel, Weaver
noted that defendant was one of the two men
that he had seen earlier that morning when
moving his car. Weaver also identified Sam-
my Mitchell as the second black male.

At approximately 7:10 a.m., Weaver's re-
placement. arrived at the front desk. Before
leaving his shift, Weaver went to the rest
room. Sinee defendant had left the hotel, no
one else had entered the vest room. Once
inside the rest room, Weaver noticed that the
water in one of the gink basins was pink,
colored by what appeared to be blood. After
washing his hands, Weaver observed bloody
paper towels in the wastepsper dispenser,
Returning to the front desk, Weaver got his
jacket and left the hotel
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Debra Davie testified that sometime be-
tween 6:30 a.m. and 7:20 am. on 10 August
1984, she was driving her car through down-
town Winston—-Salem with her husband. She
was on her way to work when she passed by
the Crystal Towers. While driving down
Sixth Street, Davis testified that she saw
defendant and Sammy Mitchell walking to-
gether about gixty feet from her. Davis had
met defendant once before and had seen him
with Mitchell several times. -

Kevey Coleman was working the night
shift at a Coca~Cola facility in Winston-Sa-
lem in 1984. Coleman testified that on 10
August 1984, he left work at 6:00 a.m. and
got a ride home with a co-worker. Coleman
was dropped off at Cherry and Sixth Streets
and walked towards his home. At about 6:15
aun., Coleman saw a woman, whom he later
identified as Deborah Sykes, and two black
men walking across an intersection, When
Coleman first saw the three people, they
were walking in his direction, but they then
turned around and astarted walking in the
other direction. One man, who was heavy-
set and had a beard, had his arm around the
woman’s waist, and the other man, who ap-
peared to have braids in his hair, was a step
behind them. Coleman testified that the
sight of the three people “just didn't look
right” because the woman's clothes were neat
and the two men’s clothes were dirty. Cole-
man was approximately forty feet away from
them. When Coleman reached his front
porch, he heard & loud seream. He looked in
the direction of the scream but did not see
anything. He then entered his house. Cole-
man testified that one of the two men with
Sykes looked like defendant, although Cole-
man testified that he did not have his contact
lenses in when he obeerved this incident.

On 10 August 1984, Bobby Upchurch was
working at Herring Decorating with Ralph
Nash. They usually walked down West End
Boulevard to work around 6:30 am. Both
men testified that they were traveling this
route on 10 Angust at approximately 6:20
am. when they noticed a black male and a
white female. ‘The male had his arm around
the female’s waist, The male and female
walked in front of Upchurch and Nash, Up-
church noticed that the woman was trying to
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pull away from the man. As Upchurch
watched, he saw the black male take his leg
and trip the white female. The woman fell
down flat on her back, The man then put
the woman's hands above her head, pinned
her arms down, and straddled her. Up-
church and Nash walked on by. Upchurch
and Nash t{estified that they often saw people
in that area arguing about liquor, and Nash
thought the two people were “winos.”

Thomas Murphy lived in Winston—Salem in
1984 and worked for Hanes Dye and Finigh-
ing Company. Murphy testified that on 10
August 1984 at approximately 6:20 a.m., he
was gitting at the intersection of Fifth Street
and West End Boulevard near the Crystal
Towers ares, when he saw a black man and a
white woman. He also saw another black
man in the bushes nearby. The first man
was holding the woman’s right arm with one
hand and had his other arm around the
woman's neck in such a manner that her
head was agninst his head. The woman was
standing still, hands hanging down. Her
eyes were closed. Murphy identified defen-
dant as the man holding the woman and
identified the man in the bushes as Johnny
Gray. From a photograph of the vietim,
Murphy identified Deborah Sykes as the
woman he had seen with defendant. After
Murphy saw the three people, he assumed
they were drunks and continued to drive to
work. After seeing a television news bulletin
around 4:00 p.m. that same day, Murphy
called the police department to report what
he had seen.

Edward Reece testified that around 7:00
am. on the morning in question, he was
driving on West End Boulevard to Herring
Decorating, where he worked as a foreman.
While passing near the Crystal Towers,
Reece saw Sammy Mitchell coming out of a
driveway walking at a very fast pace. Reece
had known Mitchell for approximately fifteen
years. As Reece passed by, he called out to
Mitchell and asked him what he was doing.
Mitchell did not respond. At the time,
Mitchell was alone.

Johnny Gray testified that on the morning
of 10 August 1984 around 6:30 am., he got
off the bus in downtown Winston-Salem be-
tween Fourth and Fifth Streets. He went to
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a coffee shop for about five minutes and then
walked towards the house of a friend, Mark
Brunson, to pick up some laundry. His route
to Brunson's house took him near Crystal
Towers and along West End Boulevard. As
he walked by Crystal Towers, Gray heard a
woman scream ai least three times. He
crossed the street toward the source of the
scream.  Forty to fifty feet away, on the
other side of a post fence, Gray observed a
black male on top of a white female, Gray
saw the man straddling the woman and pin-
ning her arms down while hitting her in the
torso. QGray noticed that the woman had no
clothes on from the waist down. Gray could
not see whether the man had anything in his
hands, but he eould tell that the blows were
being inflited to the woman's chest. As
Gray watched, the man turned, and Gray was
able to see his face. Gray identified the man
a8 the defendant. He noted that the defen-
dant had “braided” hair. Defendant contin-
ued to beat the woman. At this point, Gray
backed away and started walking down the
sidewalk. As he left the scene, Gray heard
the woman screaming. Gray looked back
and saw the woman on her knees. Gray
observed defendant tucking his shirt in his
pants and running in the opposite direction.
Looking back at the woman, Gray saw her
drop her head and just roll over on lier back.
After the woman fell over, Gray did not hear
any more screams,

At exactly 6:63 am., Gray stopped at »
telephone booth near the Black Velvet
Lounge on Thurman Street and telephoned

the police, Gray untruthfully told the dis-
patcher that his name was Sammy Mitchell

and that he wanted to report a man beating a
woman in a field behind Crystal Towers,
close to the fire station, After making the
911 call, Gray continued to Brunson's house,
arriving between 7:00 am. and T:30 am.
Gray told Brunson that he had seen 8 man
beating a woman. On 13 Angust 1984, three
days after the murder, a police officer
stopped Gray close to the scene of the crime
and asked him his name and whether he had
heard anything about the erime. Gray iden-
tified himgelf a8 Johnny Gray and told the
officer that he did not know anything about
the murder; he did not tell the officer that
he was the 911 ecaller,
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On 22 August 1984, Gray telephoned the
police and identified himself as the 911 caller.
Gray told the police that he had seen the
assailant that day and deseribed the clothing
that the man had on when he saw him. Gray
later went down to the police ststion to iden-
tify the assailant. The police asked Gray to
look at a person in the station room to see
whether he was the assailant. . Gray went by
the room, looked through the open door, and
looked the man in the face. Gray identified
the man in the room “& couple of times” as
Sykes’ assailant, The man Gray identified as
the assailant was Terry Thomns, who was
later found to have been incarcerated on the
morning of 10 August 1984.

A couple of weeks after the murder, Gray
viewed a lineup at the Forsyth County jail
Officer J.1. Daulton told Gray that if he saw
the assailant in the lineup, he should write
the suspect's number on a piece of paper.
Gray wrote down two numbers after viewing
the lineup: one and four. Defendant wore
number four in the lineup. - Gray testified
that he wrrote the numbers “one” and “four”
because the “number one suspect was num-
ber four.”

Margaret Marie Crawford testified that in
August of 1984, she was fourteen years old
and living in Winston-Salem worling as &
prostitute, During the summer of 1984,
Crawford met, defendant. On the evening of
9 August 1984, Crawford, defendant, Sammy
Mitchell, and Ann Wilson were standing on
the corner of Ninth and Patterson Streets.
Later that night, Crawford went back to her
room at Motel 6 and went to sleep. She
testified that defendant came to her room in
the early morning hours of 10 August 1984,
but she did not recall the time. When Craw-
ford awoke at 8:00 or 8:30 am., she found
that defendant was not in the room. A shert
time later, as she was getting ready to leave,
defendant returned to the room. Crawford
obeerved that defendant had dirt and grass
stains on the knees of his pants. Defendant
began washing what appeared to be blood off
of his hands. Defendant seemed “nervous”
and stated that he wanted to go see Mitchell,

"‘Defendant and Crawford rode in a cab to

Mitchells mother’s house. After defendant
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changed clothes, he and Crawford went to
the eourthouse to meet Sammy Mitchell, who
had to be in court on that day.

Crawford testified that several days later,
she and defendant were watching television.
While watching a show called “Crimestop-
pers,” they heard about a reward for infor-
mation on the Deborsh Sykes murder.
Crawford exclaimed that she wigshed she
knew who killed Sykes. In response, defen-
dant stated, “Sammy did it and he f—ed her,
too,” Defendant told Crawford that he and
Mitehell were “just trying to rob her” and
“|sJhe got Idlled.”

Crawford testified that during defendant’s
ments for the police in 1984 because she was
afraid. Crawford admitted that during the
first trial, she said that she knew nothing
about the murder of Deborah Sykes and that
defendant would not have committed a crime
like murder. Crawford said that she had
always been afraid of Sammy Mitchell and
that before the first trial, she received sever-
al letters that appeared to be from Mitchell
threatening to kill her if she testified.

William C. Hooper testified that he worked
for Hanes Dye and Finishing Company in
Winston—Salem in 1984. Hooper testified
that on 10 August 1984, just before 6:40 am.,
while he was driving down West End Boule-
vard near Crystal Towers, he observed two
black men and a white woman on the side-
walk. He saw the shorter man shake his
finger in the woman's face. Hooper then
saw the taller man kiss the woman on the
lips, and he assumed that they had just been
out all night. Hooper later told police offi-
cers and the distriet atlorney that defendant
was not either of the two men that he had
seen.

Additionsl facts will be discussed ag noces-
sary for the proper disposition of the issues
raised by defendant.

[1] Defendant assigns error to the admis-
sion, over his objection, of defendant’s testi-
mony from the first trial, read into evidence
by the court reporter from the first trial.
Defendant argues that Harrison v. United
States, 392 U.S. 219, 88 8.Ct. 2008, 20
L.Ed.2d 1047 (1968), bars the State’s intro-

duction of defendant’s first trial testimomy
because it was the improper use of Marie
Crawford’s prior statements that induced de-
fendant to testify during the firat trial, thus
violating his privilege against self-incrimina-
tion. We disagree.

In order to analyze this issue, it is neces-
sary to briefly examine this Court’s decision
in Hunt 1. In Hunmt I, the State introduced
evidenice of prior statements allegedly made
by Marie Crawford that tended to inerimi-
nate defendant. Crawford first denied that
she had made the statements, then stated
that she could not recall having given the
prosecutor or the police detective a state-
ment. After voir dire of Crawford, the trial
court ruled that because the witness may
have been hostile or unwilling, it was proper
for the State to cross-examine Crawford re-
garding the alleged statements and that the
relevance and probative value of Crawford’s
testimony would substantially outweigh any
danger of unfair prejudice or eonfusion. Pri-
or to the introduction of the statements into
evidence during direct examination of Craw-
ford, the trial court instructed the jurors that
they were to consider Crawford’s prior un-
sworn statements for the limited purpose of
later determining Officer Daulton’s credibili-
ty. These statements were reintroduced
through the testimony. of the police detective,
Officer Daulton, to whom they had been
made. The trial court allowed the introduc-
tion of both statements into evidence during
direct examination of Daulton without a lim-
iting instruction. In its final charge to the
Jary, the trial court instructed the jurors that
Crawford's prior statements could be consid-
ered by them in determining the credibility
of the witness. However, in recapitulating
the testimony of Officer Daulton, the cowrt
reiterated the substance of both statements.

In Hunt I, this Court held that “the trial
court erred in permitting Officer Daulton to
testify as fo the substance of the prior state-
ments denied by [Crawford].” Huni I, 324
N.C. at 348, 378 S.E.2d at 757. We found
that it was improper to impeach Crawford
concerning what she had or had not told
Officer Daulton by offering Officer Daulton'’s
testimony. Id at 349, 378 S.E.2d at 757.
This Court found that the proper use of the
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prior statements to corroborate Officer Daul-
ton's testimony would have been only to dem-
onstrate the fact that Crawford made state.
menta to him on a particular date, not to
prove the facts those statements purported
to relate. Id. at 852, 278 B.E2d at 759. The
fact that the jury might confuse the sub-
stance of the statements with their use for
the purpose of impeachment was compound-
ed by the nature of the trial court's Limiting
instructions. Id. at 351, 378 S.E2d at 769.

In Herrison, the Supreme Court reversed
the defendant’s conviction for murder where
it was shown that at defendant’s first trial,
the prosecution introduced three confessions
allegedly made by the defendant while he
was in the custody of police. 392 U.S, at 220,
88 8.Ct. at 2009, 20 L.Ed.2d at 1050. After
these confessions had been admitted into evi-
dence, the defendant testified in his own
behalf to the events leading up to the vietim’s
death. I1d At defendant’s first trial, the
jury found defendant guilty, and on appeal,
the Cowrt of Appeals reversed defendant's
convietion, holding that the three confessions
were obtained illegally and thus were inad-
misgible in evidence against defendant. Har-
rison v. United Stales, 359 F2d 214, 222,
reh’y en bame, 359 F.2d 214, 223 (D.CCir.
1965). Following the appeal, defendant was
aguin tried for murder. At the second trial,
the prosecution offered into evidence defen-
dant’s first trial testimony which placed him
at the scene with the murder weapon. Har-
rison, 392 U.S. at 220, 88 S.Ct. at 2009, 20
L.Ed2d at 1050, The United States- Su-

facta, the prosecution could not introduce
evidence of defendant’s admissions at an ear-
ler trial of the same case if defendant’s
taking the stand wus clearly compelled by
the State’s introduction of illegally obtained
confessions by him. Id The Court held
that because defendant was forced to testify
in the earlier case to respond to the illegally
ny in that case violated his Fifth Amendment
right against self-inerimination. Id. Howev-
er, the Court specifically noted:

In this case we need not and do not
question the general evidentiary rule that
a defendant’s testimony at a former trial is
admissible in evidence against him in later

proceedings. A defendant who chooses to
testify waives his privilege agsinst compul-
sory self-incrimination with respect to the
testimony he gives, and that waiver is no
leas effective or complete becanse the de-
fendant may have been motivated to take
the witness stand in the first place only by
reason of the strength of the lawful evi-
dence adduced against him.

Id at 222, SSSCt.atmIO,MLEd.zdat
1061.

In State v. Wills, 298 N.C. 546, 240 S.E2d
828 (1977), this Court found that Horrison is
limited to situations in which a defendant’s
testimony during a first trial is induced by
constitutionally insdmissible evidenee, not by
the strength of the State's ease. Id. at 550,
240 S E2d at 330-31. Even if defendant’s
testimony at his first trial was induced by
evidence which was inadmissible under the
rules of evidence, and not because it was
unconstitutionally obtained, the Harrison ex-
ception to the gemeral rule permitting the
testimony to be offered at the second trial
would not apply. Jd; State v. Castonguay,
218 Conn. 486, 491, 500 A.2d 901, 904 (1991);
United States v. Mortensen, 860 F.2d 948,
951 (9th Cir.1988), cert denied, 490 U.S.
1086, 109 S.Ct. 1835, 104 L.Ed.2d 406 (1989);
People v. Armentero, 148 Mich.App. 120, 384
N.w.2d 98 (1986), denial of post-convictiom
relief reversed, 194 Mich App. 540, 487
N.W.24 818 (1992), appeal denied, 441 Mich.

;981 498N.W2d737,memmdmutwndmmd,

that, based on' | 502'N;W-2d:42° (1993). - Therefore, we find

mathumappﬁmbletothemseat
bar,

Although defendant did not tesﬁfy in the
second trial, the court reporter from the first
trial read the transeript of his testimony
from that trial. During the firgtitrial, defen-
dant testifiéd that on the evedting of 9 August
1964, hewmtbosomehquorhousesandthen

went to Cynthis MeKeys’ house: at 1905 Dun-

leith Road iin Winston-Salem. Sammy
Mitchell wes also at Cynthia McKeys’ house.
Defendant said that he was intoxieated when
he went to sleep at 11:00 or 11:30 pm. De-
fendant stated that he awoke at 7:30 a.m. on
Friday, 10 August. Mitchell was cn McKeys'
couch when defendant woke up. Because
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Mitehell had to appear in court that morning,
defendant and Mitchell took a bus from the
McKeys' house at 8:30 am, to go to the
eourthouse.

We find that defendant’s first trial testimo-
ny was primarily given to establish an alibi at
the time of the murder in contradiction to the
evidence presented by the prosecution. The
admission of Crawford’'s prior inconsistent
statements was found by this Court to be
improper based upon evidentiary grounds,
not constitutional grounds. Defendant has
failed to show that he was compelled to testi-
fy due to the admission of any unconstitu-
tionally obtained evidence; therefore, we re-
ject defendant’s argument that he was in-
duced to refute Crawford’s out-of-court state-
ments concerning his whereaboutz on the
morning of the commission of the offense,

The State submits that this issue is con-
trolled by Staie v. Farrell 223 N.C. 804, 28
S.E2d 560 (1944). We agree. In Farrell
the defendant was indieted for the rape of his
stepdsughter. At defendant’s first trial, he
testified in his own behalf. Defendant was
found guilty but on appeal was awarded a
new trial. Id. at 806, 28 S.E.2d at 561, At
the second trial, defendant offered evidence,
but he did not testify. On rebuttal, the State
was permitted to offer into evidenee the de-
fendant’s testimony from his first trial. At
the second trial, defendant was again found
guilty. In rejecting the c¢laim that the firat
trial testimony was improperly admitted, this
Cowrt reasoned that “the defendant offered
himself as a witness on the former trial for
the very purpose of having the jury consider
his testimony in determining his guilt or
innocence. What he said then may be used
at any subsequent stage of the prosecution.”
Id at 807, 28 S E2d at 563. This Cowt
concluded that “[the statements or admis-
sions made by [defendant] while so testifying
are in nowise privileged, but may lawfully be
offered in evidence on any subsequent trial
for the consideration of the jury in passing
upon his guilt or innocence.” Id. at 808, 28
S.E.2d at 564, We find that defendant in the
case sub fudice testified in the first trial for
the very purpose of having the jury consider
his testimony in determining his guilt or
innocence. There was no compulsion resting
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on defendant to testify in the first trial, and
therefore, we find that the trial court did not
err by allowing the prosecutor to introduce
defendant’s testimony from the first trial

[2] Defendant further contends that the
trial eourt erred by admitting into evidence
testimony by the defendant from the first
trial regarding defendant's prior convietion
for contributing to the delinquency of a mi-
nor, specifieally Margaret Marie Crawford.
Prior to the examination of Cathy Payton,
the comrt reporter from the first trial, de-
fense counsel objected to the introduction of
the portion of defendant’s firat trial testimo-
ny referring to the misdemeanor conviction
involving Crawford. Defense counsel ohject-
ed on three grounds: (1) that the State had
promised in a plea agreement not to use the
10 August 1984 date against defendant, (2)
that the evidence of a prior conviction was
not admissible agninst defendant in the sec-
ond trial becanse he was not testifying in the
second trial, and (3) that it would be unduly
prejudicial to introduce evidence of a plea for
a crime relating to Crawford. The trial
court told defense counsel that the “best way
to [ohjeet] ... is to object a8 each guestion
may be asked that you perceive is objectiona-
ble.” Furthermore, the trial court told de-
fense counsel, “T take it you will do 8o if you
perceive something specifically objectionable
about the testimony.”

After the trial judge’s ruling, the State
called Payton to read defendant’s testimony
from the first trial. During direct examina-
tion of defendant during the first trial, de-
fense counsel asked, “And on September
11th, 1984, did you plead guilly to contribut-
ing to the delinquency of a minor?” Defen-
dant responded “[yles,” that he had plead
guilty to the charge of contributing to the
delinquency of Margaret Marie Crawford.
During Payton's reading of the croass-exami-
nation of defendant during the first trial,
defense counsel objected to the series of
questions dealing with the prior conviction
involving Crawford. The trial court over-
ruled this objection, and Payton read into
evidence defendant’s testimony regarding his
conviction of contributing to the delinquency
of a minor. The record reflects that there
were no specific objections to the questions
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concerning the plea of guilty of contributing
to the delinquency of Crawford, although de-
fense counsel did object to the reading of
certain other portions of the transcript.

‘We eonclude that defendant has waived his
right to assign error to the introduction of
this testimony. It is well established that
“ Twihere evidence is admitted without objec-
tion, the benefit of s prior ohjection to the
game or gimilar evidence is loet, and the
defendant is deemed to have waived his right
to assign as error the prior admission of the
evidence.'” State v. Jolly, 332 N.C. 351, 361,
420 8.E.2d 661, 667 (1992) (quoting State v
Wilsom, 3138 N.C. 516, 582, 330 S.E2d 450,
461 (1985)); see also 1 Henry Brandis, Jr.,
Brandis on North Carolina Evidence § 30
(3d ed. 1988) (when evidence is admitted over
objection but the same evidence has thereto-
fore been or is thereafter admitted without
objection, the ohjection is waived). Because
defendant in the case at bar failed to object
during the reading of the direct examination
regarding his prior conviction, he has waived
his right to assign error to the admission of

[31 In his next assignment of error, de-
fendant contends that the frial court erred
by overruling his objections to the prosecu-
tor's contentions during closing arguments
that defendant had the burden of proving his
first trial alibi. Specifically, defendant points
out that the prosecutor argued that defen-
dant did not eall alibi witnesses to prove his
alibi from the first trial, which was that he
was at Cynthia McKeys’' house during the
time of the murder. In addition, the prose-
cutor noted that defendant did not introduce
a photograph of himself, which defendant had
tesatified during the first trial was taken on
the night of 9-10 August. Defendant eon-
tends that the prosecutor’s closing argument
left the jury with the impreasion that he had
the burden of proving his innocence. We
disagree.

[4] Although during closing arguments a
prosecutor may not comment on the faflure
of a defendant to testify at trial, it is permis-
gible for the prosecutor to point out to the
jury that the defendant haas produced no
exculpatory evidence and has contradicted no
evidence presented by the State. Staie v.

Howard, 320 N.C. 718, 728, 360 SE.2d 790,
796 (1987). This Court has held that during
closing arguments, a prosecutor’s comment
noting a defendant’s failure to produce any
alibi witneeses does not constitate an imper-
missible comment on the defendant’s faiture
to testify. See Stats v. Young, 317 N.C. 396,
346 S.E2d 626 (1986); Stale v. Jordan, 305
N.C. 274, 287 S E.2d 827 (1982).

In the case sub judice, the prosecutor, in
his closing srgument, merely srgued to the
jury that it eould consider the fact that de-
fendant did not call any alibi witnesses or
introduce a photograph exculpating himself,
After carefolly reviewing the presecutor’s
closing argument, we find no error in the
trial judge’s rulings on defendant’s objections
to the argument.

{6] In his next assignment of error, de-
fendant contends that the trial court commit-
ted error by not intervening ex mero motu to
stop the prosecutor from commenting on de-
fendant's decision not to testify, on the
ground that the frial court’s failure to do 8o
violated defendant’s rights under the Fifth
and Fourteenth Amendments to the United
States Constitution and Article I of the
North Carolina Constitution. We disagree.

[6-9]1 The relevant portion of the prose-
cutor’s argument is as follows:

And here’s another thing that made me
real happy. I put three stars right by this
one. [Defense counsel] said—and I quote.
He talked about, quote, the State put in
[defendant’s] transcript and then he said
and I put it in quotes, underline{d] it.
After the State put in [defendant’s] tran-
seript, he said, thereafter—remember this
word, thereafter, we decided not to have
[defendant] testify. That's important.
When did these two lawyers decide not to
have [defendant] testify? It wasn't before;
it wasn't during; it was thereafter.

Now, ask -yourselves that question.
These two fine lawyers here, why would
they wait to make that decision thereafter?
I tell you why they waited to make it.
Because after this came into evidence, his
sworn testimony at the other trial, you see
what happened then the reason it was
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thereafter, this man right here was boxed
in. He was in a box. Right here’s the
bax, Right here’s what he said back in
1985 and thereafter. In case he wanted to
change horses, that pretty much eliminat-
ed that, didn’t it? If his alihi was a nag
through this trial, maybe he had an ides of
crawling on a thoroughbred up here in
Hickory.

Defendant did not object to the prosecutor’s
comments, which he now asserts are error.
The arguments of counse] are left largely to
the control and discretion of the trial judge.
State v. Skank, 327 N.C. 405, 407, 894 S.E.2d
811, 813 (1990). Counsel are granted wide
latitude in the scope of their argument., Id.
Counsel's argument is not improper where
counsel argues the law, the facts in evidence,
and all reasonable inferemces to be drawn
therefrom. Id. Only where counsel's argu-
ment affects the right of the defendant to &
fair trial will the trial judge be required to
intervene where no objection is made, State
v. Hill, 811 N.C. 465, 472, 819 S.E.2d 163, 168
(1984). This Court has held that where a
defendant fails to obhject to the cloging argu-
ment by the prosecutor, the trial cowrt is
required to intervene ex mero motu only if
the remarks are grossly improper. Jd We
cannot conclude that the trial judge erred in
not intervening ex mero motu in this in-
stance. We note that the defendant himself
argued through one of his counsel that, “{o]}f
course, the State, as part of its case, put in
[defendant’s} testimony from the prior trial
and thereafter we decided not to have {defen-
dant] testify further in the case,” We note
further that defense counsel argued that
“{defendant’s] silence in this trial is not to
influence your decigion in any way, and I'm
sure the judge will give you instructions sub-
stantially as I tell you” We do not find the
closing argument of the prosecutor to be
grossly improper and therefore, the trial
judge did not err in failing to intervene ex
mero motu. This assignment of error is
overruled.

[10] Defendant next asgigns error to the
charge on reasonable doubt. During the
charge conference, defendant requested that
the trial judge give the following instruetion:
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A reasonable doubt is a doubt based on
reason. and common sense, arising out of
some or all of the evidence that has been
presented, or lack or insufficiency of the
evidence, as the case may be. Proof be-
yond a reasonable doubt is proof that fully
satisfies or entirely convinces you of the
defendant’s guilt.

See N.CPIL—Crim. 10110 (1974). Instead,
the trial court charged:

A reasonable doubt, membera of the
jury, is not a mere possible doubt[,] for
most things that relate to human affairs
are open to some possible or imaginary
doubt. But rather a reasonable doubt is a
fair doubt based on reason and eommon
sense and growing out of some evidence or
lack of evidence in the case.

After the charge to the jury, defense counsel
renewed the request that the trial judge give
the Pattern Jury Instruction, with particular
emphasis on the last sentence, which states
in part that “[phroof beyond a reasonable
doubt is proof that fully satisfies or entirely
convinees you of the defendant’s guilt.” The
failure of the trial judge to give the request-
ed instruetion is the basis for this asgignment
of exror.

[11-13] In the absence of a request, the
trial court does not have to define reasonable
doubt. State v. Watson, 204 N.C. 159, 167,
240 S.E2d 440, 446 (1978). However, once
the court undertakes to do so, the definition
must be given in substantial aceord with
those that have been approved by this Court,
although no exact formula is required. 7d.
The trial court iz not required to read the
requested instruction verbatim. Stale v
Greene, 824 N.C. 1, 17, 876 S.E.2d 430, 440
(1989), sentence vacated on other grounds,
494 US. 1022, 110 8.Ct. 1465, 108 L.Ed2d
608 (1990), on remand, 329 N.C. T71, 408
S.E2d 185 (1991). In Greene this Court
ruled that the trial court did not err by
declining to instruct the jury that proof be-
yond a reasonable doubt iz proof that fully
satisfies or entirely convinees the jury of the
defendant’s guilt. This Court said that
“Iwlhile the language defendant requested
was appropriate, it was not essential to an
accurate definition of reasonable doubt, and
the refusal to give the requested inatruction
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verbatim was not exror.” Id In the ease
sub judice, we find that the instructions giv-
en adequately reflected the substance of de-
fendant’s requested instructions. We hold
that the reasonsble doubt instruetion given
by the trial judge was not constitutionally
deficient and that the tris] judge did not err
in refusing to give defendant’s requested in-
structions verbatim. We overrule this as-
signment of error.

[14] Defendant further contends that the
trial court erred in allowing the State to
introduce into evidence Sammy Mitchell’s
testimony from the first trial, At the time of
the firat trial, Mitchell was not a defendant in
the csge. On 16 January 1990, five years
after the first trial, Mitehell was indicted as a
codefendant. During the second trial, the
State called Mitchell as a witness, whereupon
defense counsel objected and the jury was
excused. Qutside the presence of the jury,
Mitchell took the witness stand, and when
asked his pame by defense counsel, Mitchell
responded, “I refuse to answer any questions
based on my Fifth Amendment right and the
advice of my counsel.” TUpon being asked
several more guestions, Mitchell responded
in the same manner. The prosecution then
asked that Mitchell be declared an unavail-
able witness and asked that the court report-
er be allowed to read Mitchell's testimony
from the first trial into the record. The trial
judge found Mitchell to be an unavailable
witneas and under Rule 804(bX1) permitted
Mitchell’s testimony from the first trial to be
read into evidenee. Defendantasmgnsmr
to the trial court’s ruling. : i

Defendantooutmdsthatthesutes’inhb-"
duction of MitchelPs first trial testimony was . -
improper under Rule 804(bX1) and defived

him of the right of confrontation guaranteed
by the Sixth and Fourteenth Ametidments to
the’ United States Constitution ' beeausede-
fendsnt did- not have: the ‘satie metive in
examining Mitchell at the first; trial that he
would have had during the second trial. At
the first trial, Mitchell testified that both he
and defendant spent the entire night of 9-10
Angust at 1906 Dunleith, that he went to bed
at 11:00 on 9 August, and that he awoke at
7:00 a.m, on 10 Angust. Defendant's strate-
gy in his first trial was to link himself to

Mitchell on the night of 9-10 August because
Mitchell supported his alibi and defendant
had no reason to doubt Mitchell's credibility.
In contrast, during the second trial, because
of Mitchell's intervening indictment, defen-
dant wanted to avoid linking himself to
Mitchell on the night of 9-10 August. There-
fore, defendant argues, his motive for devel-
oping Mitchells testimony during the first
trial differed from what his motive was dur-
ing the second trial.

N.C.GS. § 8C-1, Rule 804 provides in per-
tinent, part:

(a) Definition of umavailability.—“Una-
vailability as a witness” includes situstions
in which the declarant:

(1) Is exempted by ruling of the court

on the ground of privilege from testi-

fying concerning the subject matter of
his statement].]

(b) Hearssy exceptions.—The following
are not excluded by the hearsay rule if the
declarant is unavailable as a witneas:

(1) Former Testimony—Testimony giv-

. en 33 & witness at another hearing of

the same or a different proceeding . . .

if the party against whom the testimo-

ny is now offered ... had an opportu-

nity and similar motive to develop the

testimony by direct, cross, or redirect
inati

N.CGS. § 8C-1, Rule 804(aX1), (bX1)
(1992).
In State v. Grier, tbstouxtheldthat,ma

*i- general rule, the recorded testimony of a
‘witnegs in a former trial will not be admitted
assubstlllﬁvnevﬂmeeatalatera'inﬁml_
'h‘ialbemeﬁ:eprhrtesﬁmonthmiﬂ—

ered inadmiseible hearsay under the. Con-
ﬁ'ontahonClauseoftheSn:thandFoun
teenth Amendments to the United States
Constitution. 3814 N.C. 59, 64, 331 S.E2d
669, 673 (1985). The witness himself must be
produced to testify de novo where possible,
Id. However, even though there exists a
preference for face-to-face confrontstion at
frial, Rule 804(b)(1) recognizes an exception
to this requirement,

In the present case, we find that the trial
court properly admitted Mitchell's first trial
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tastimony into evidence over defendant’s ob-
jections. As the trial court found, Mitchell
was unavailable because he asserted his con-
stitutional right against self-incrimination.
Mitchell was called as a defense witness at
the first trial in which defendant was also
being tried for the same offense, the first-
degree murder of the same victim, and de-
fendant, being represented by counsel, had
ample opportunity to question Mitchell on
direct examination, as well as on redirect
examination.

Defendant asserts that Mitchell was an
alibi witness at the first trial and that he did
not have a aimilar motive in ¢uestioning
Mitchell during the second trinl. We dis-
agree. There was testimony at the first trial
that defendant was seen with Mitchell sever-
al hours before the time of the victim’s death.
Mitchell's subsequent indictment did not
change the fact that Mitchell was called as a
defense witness and testified at defendant’s
first trial. Although the trial strategy by
defense counsel may have been different at
the second trial, there has been no reason-
able showing that the motive would have
been different. The motive was to seek the
facts favorable to defendant regarding defen-
dant's whereabouts at the time of the crime;
and defense ¢ounsel had ample opportunity
to develop this testimony. On the facts pre-
sented by the record, we find that the State
has met the requirements of the exception in
Rule 804(b)1). Mitchell's first trial testimo-
ny was properly admitted into evidence in
defendant’s second trial.

[15,18) Defendant further contends that
the trial court erred by denying his motion to
exelude Roger Weaver’s in-court identifica-
tion of defendant. In Hunt I, this Court
addressed, without deciding, defendant’s con-
tention that the State had violated his right
to effective assistance of counsel under the
Sixth Amendment by conducting a postin-
dictment lineup after prohibiting defense
counsel from being in the presence of the
witness during the lineup., Although this
Court declined to decide the merits of the
issue due to defendant's faihwe to preserve
the issue in the first trial, we did discuss the
applicable legal principles to guide the trial
court and the parties in the retrial. Hunt I,
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324 N.C. at 35456, 378 S.E2d at T760-61.
This Court stated that the Sixth Amendment
guarantees defendant’s right to have counsel
present at a postindictment lineup where the
accused is exhibited to an identifying witness
to a crime. /d In such circumstances, a
defendant is entitled to the presence of coun-
sel in order to prevent or remedy “ ‘dangers
and variable factors which might seriously,
even crucially, derogate from a fair trial’”
Id. at 355, 378 S.E.2d at 761 (quoting [/nited
States v. Wade, 388 U.S. 218, 228, 87 S.Ct.
1926, 1933, 18 L.Ed.2d 1149, 1168 (1967)).
The in-court identification of a witness who
took part in an illegal pretrial confrontation
must be excluded unless it is first determined
by the trial judge on clear and convincing
evidence that the in-court identification is of
independent origin and thus not tainted by
the illegal prefrial identification procedure.
Wade, 388 U.8. at 239, 87 S.Ct. at 193839,
18 LEd2d at 1164, Defendant argues that
the State did not prove by clear and convine-
ing evidence that Weaver's in-court identifi-
cation wae based on his observations of de-
fendant other than during the illegal lineup,
and therefore, the trial court erred in deny-
ing defendant’s motion to exclude Weaver's
in-court identification. We disagree.

The trial court conducted a hearing on
defendant’s motion to exclude the identifica-
tion testimony of Roger Weaver. On woir
dire, Weaver testified that in 1984 he was
employed as an auditor by the Hyatt House
in Winston—Salem. Between 4:00 am. and
5:00 am. on 10 August, Weaver was moving
his car from the parking deck to the street
when he observed two black males standing
on the corner. The area at the time was well
lit by street lights. Weaver testified that the
previous spring and summer, he had seen the
slimmer of the two men in the Hyatt House
five or six times when the man would ask
permission to nse the rest room. On each of
these prior occasions, Weaver and the man
had brief conversations. Usually, the man
would come through the automatic doors en-
tering into the lobby, which was well lit, and
speak to Weaver. Weaver noted that the
man's hairstyle was sometimes “bushy” and
sometimes in “braids.”
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Weaver stated that later in the morning of
10 August, he saw this same man. The man
came to the automatic doors of the hotel
lobby and tried to enter through the exit
door. When the exit door would not open,
the man pulled the door open, stepped in on
the activator, and the doors opened behind
him. At this time, the man turned and made
eye contact with Weaver. Weaver related
that at this time, there was nothing obstruct-
ing his view of the man. Once the man
entered the lobby, he went directly to the
rest room. The man stayed in the rest room
for an unusually long period of time. Weav-
er told the security guard that someone was
in the rest room; defendant left immediately
after the security guard entered the rest
room, When the man waa leaving, he looked
straight at Weaver. Weaver testified that he
and the man made eye contact at least three
times on the morming of 10 Angust 1984.
Weaver identified the man that he saw in the
hotel on 10 Angust as the defendant. Specif-
ically, the prosecutor asked Weaver, “inde-
pendent of any photographs, lineups or any-
thing else that you may have been shown
some date subsequent to that, I'll ask you
whether or not you recognize the man in this
courtroom that you saw come and go as you
described on that morning of August 107
Weaver responded, “Yes, I recognized him
from being in the hotel”

On cross-examination during votr dire of

Weaver, defense counsel brought out evi-
dence from the first trisl to impeach Weaver.
The following colloquy took place between
defense counsel and Weaver:
"Q. Al right Well, again—Now, when
you were asked about this under oath back
in 1985, you testified that you based your
identification in court on the lineup in addi-
tion to what you say you saw on the 10th in
the hotel; ian't that right?

A, T didn't base it but I confirmed. I

would use the word confirm.

Q. Well, let's look at the word you used -

back in June of 1985, Mr. Weaver. On
page 1219 at line 4 you were asked, “Are
you basing your identification of [defen-
dant] here in cowrt today based on what
you saw on August 10 or something you
saw afterwards?” And your answer was,

“And the lineup is what I'm basing it on.”
Isn’t that what you said then?

A. The lineup was basing it on that it was
the same person I had seen in the hotel.

Q. All right: So you based it on the
linenp and what you say you saw; isn’t
that right?

A. On the lineup and the picture ih the

paper,

Weaver further testified on cross-examina-.
tion that he did not make the eonneetion that
defendant was the same man he had seen at
the hotel on 10 August until he recognized
defendant’s picture in the newspaper in Sep-
tember. Weaver also stated, “I didn’t de-
pend on a lineup. I had already recognized
him through the picture in the paper.” In
addition, Weaver explained that he had mis-
led the police by not reporting that he had
seen defendant on the night in cquestion be-
cause he was fearful for his safety since he
was 20 easily accesaible to the public while on
duty at the hotel. Weaver did not view the
lineup until 15 May 1985, three weeks before
the first trial and nine months after the
murder. Following the »oir dire hearing,
the trial court denied defendant’s motion to
suppress the in-court identification of defen-
dant by Weaver but ruled that the proseca-
tion could not offer evidence relating to the
lineup.

In Wade, the Supreme Court set forth
several criteria with which to determine
whether an in-court identification is tainted
by, or independent of, an illegal lineup:

the prior opportunity to observe the al-

leged criminal act, the existence of any
discrepaney between sny prelineup de-
scription and the defendant’s actual de-
scription, any identification prior to lineup
of another person, the identification by
picture of the defendant prior to the line-

up, failure to identify the defendant on a
- prior occasion, and the lapse of time be-

tween the alleged act and the lineup identi-

fication,
Wade, 388 1.8, at 241, 87 S.Ct. at 1989, 18
L.Ed2d at 1165; see State v. McCraw, 300
N.C. 610, 615, 268 S.E.2d 178, 176 (1980).
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In the case sub fudice, Weaver stated dur-
ing voir dire that he had observed defendant
on the morning of 10 August and that they
had eye contact at least three times on that
morning. Weaver also stated that he had
seen defendant on st least five or six prior
oecssions in the hotel lobby and that he and
defendant usually had brief conversations
when defendant came into the hotel to use
the rest room. Weaver never identified any-
one other than defendant. Furthermare,
Wesver stated numerous times that the lob-
by was weil lit and thet nothing was ob-
structing his view of defendant when he came
into the hotel. Considering the totality of
the circumstances, we conclude, as a matter
of law, that Weaver’s ahility to identify de-
fendant as the person he saw in the hotel on
the morning of 10 August was not the prod-
net of the illegal lineup but originated inde-
pendently of the illegal lineup. Therefore,
the trial court did not err in admitting Weav-
ar’s identification testimony, notwithstanding
alleged defects or irregularities in the lineup

i _

[17] In his next assignment of error, de-
fendant asserts that the trial court erred by
fuiling to instruct the jury that defendant's
active or constructive presence at the scene
of the crime is an essential element of the
theories of acting in concert and aiding and
abetting. Because a trial court must instruct
the jury on every essentisl element of an
offense, defendant argues that the trial
court’s failure to instruct that presence is an
element of acting in concert constitutes error
because the witnesses at trial differed great-
1y on the question of whether defendant was
the actual perpetrator of the erime. Defen-
dant further submits that the sgame reasoning
applies to the failure to instruct that pres-
ence is an esgsential element of aiding and
.abetting. Defendant concedes that there
was no objection to the trial court’s instrue-
tions or & request for such an instruction,
and therefore, this assigmment is determined
under the plain error standard of review.
State v. Odom, 307 N.C. 655, 300 S8.E.2d 376
(1983); N.C.R.App.P. 10(bX2).

In the present case, we find no plain error
in the instructions given that would mandate
a new trial in defendant’s case.
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In the charge, the trial court instructed the
jury that the burden was on the prosecution
to prove beyond a reasonable doubt that
“defendant was the perpetrator, or aided and
abetted the perpetrator, or acted together
with another in perpetrating the crime
charged.” Thereafter, the jury was again
instrueted on acting in concert and on aiding
and abetting as follows:

Now, members of the jury, for a person
to be guilty of a crime, it is not necessary
that be himself do all of the acts necessary
to constitute the crime. If two or more
_persons act together with a common pur-
pose to commit firat degree murder on the
basis of robbery, rupe, sexusl offense, or
kidnapping, each of them is held responsi-
ble for the acts of the others done in the
commission of such. This is known as the
legal doctrine acting in concert.

Now, members of the jury, a person may
be guilty of first degree murder although
he personally does not do any of the acts
necessary to constitute that erime, A per-
son who aids and abets another to commit
4 crime is guilty of that ¢crime. You must
¢learly understand that if he does aid and
abet, he is guilty of the crime just as if he
had personslly done all the acts necessary
to constitute that crime.

The trial eourt specifically charged the jury
that in regard to finding defendant guilty of
first-degree murder on the basis of aiding
and abetting, “a person is not guilty of a
crime merely because he is present st the
seene aven though he may silently approve of
the crime or secretly intend to assist in its
commission.” The jury was then instructed
on acting in concert and on aiding and abet-
ting as they apply to the felony murder rule.

[18] The instruction on acting in concert
given by the trial judge was taken from our
Pattern Jury Instructions for criminal cases.
See N.C.P.1—Crim. 20210 (1971). In addi-
tion, this Court has approved charges on
acting in concert very similar to the charge
in this ease in State v. Gilmore, 330 N.C, 167,
171, 409 S E.2d 888, 890 (1991), and in State
v. Williams, 299 N.C. 662, 668, 263 S.E.2d
T4, T78 (1980). It is well settled that a
charge on presence at the scene of the erime
is unnecessary in a ease in which the evi-
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dence shows that the defendant was actually
present at the time the crime was committed.
Id We find that the evidence in the recerd
before us in this case overwhelmingly estab-
lishes defendant'’s presence and participation.
The evidence of defendant’s actual or con-
structive presence at the scene of the murder
was sufficiently substantial that a charge on
this feature of the case was not necessary.
Defendant has failed to show plain error in
the trial judge’s failure to give the requested
instruction. This assignment of error is
overriled.

[19] Defendant next contends - that the
trial court committed error by not interven-
ing ex mero motu to stop what defendant
contends was the prosecutor's grossly im-
proper emotional appeal to the jury during
cloging argument. Defendant acknowledges
that no objections were made to the portions
of the prosecutor’s argument to which excep-
tions have been entered.

Defendant sets forth several portions of
the prosecutor’s closing argument that he
claims were grossly improper. First, defen-
dant refers to the references made by the
prosecutor to the loss suffered by the vie-
tim’s family. For example, the prosecuntor
stated, “And Debarah Sykes’ life was not just
her life. Those were her clothes. Those
were her shoes. But her life was not just
her life. 8he had a hushand, Ehe had a
mother. Deborah Sykeg’ life belonged to all
those people that cared shout her.” Next,
defendant refers to the prosecutor’s argu-
ment shout the victim’s physical and emo-
tional pain and suffering as being pgrossly
improper. The prosecutor said, “And lastly,
what—ask yourselves. What was Deborah
Sykes thinking when she knelt on all fours,
bleeding, gasping no doubt for breath. No
doubt dying as she watched that man right
there run acroes the field. Her assasgin, her
assasgin.” As to the third portion of the
cloging argument asserted to be grossly im-
proper, defendant refers to the inference by
the prosecutor to the fact that a young wom-
an’s life ended long before its time: “Maybe
she thought about buying that house ...;
having a family. Maybe she was thinking
sbout. having a baby.” Lastly, defendant
maintaing that the prosecutor’s argument

concerning deterring violence was grosaly
improper. The prosecutor argued that “[ilt’s
time people like you stood up and you ssy
that’s encugh, that’s enough. We're not go-
ing to stand for it any more. Let the mes-
gage ring out and let it ring out loud and
clear. That’s enough. Enough.” Defendant
contends that the prosecutor’s argument was
calculated to replace reason with raw emo-
tion as a basis for the jury’s verdict and thus
wae grosely improper.

[20-22] The arguments of trial counsel
are left largely to the control and discretion
of the trial judge, and counsel will be granted
wide latitude in the argument of hotly con-
tested cases. State v Soyars, 332 N.C. 47,
60, 418 S.E24 480, 487 (1992). Counsel is
permitted to argue the facts that have been
presented, as well as reasonable inferences
that can be drawn therefrom. State 2
Williams, 817 N.C. 474, 481, 346 S.E.2d 405,
410 (1986). If a party fails to ohject to a
cloging argument, this Court must decide
whether the argument was so improper as to
warrant the trial judge’s intervention ex
mero motu. State v. Craig, 308 N.C. 446,
457, 802 SE.2d 740, 747, cerl. denied, 464
US. 908, 104 S.Ct. 263, 78 L.Ed2d 247
(1983). The standard of review is one of
“gross impropriety.” Id

In State v. King, 299 N.C. 707, 264 S.E.2d
40 (1980), this Court found that the prosecu-
tor's remarks during closing, concerning
what the vietim must have been thinking as
he was dying and what the family of the
victim experienced following the loss, were
not grossly improper. In addition, this
Court has held that the prosecutor’s remarks
reminding the jury that for purposes of the
defendant's trial, it was acting as the voice
and conscience of the community are permis-
gible, State v. Soyars, 382 N.C. at 61, 418
S.E.24 at 488; State v. Brown, 820 N.C. 179,
208, 358 S.E.2d 1, 18 (“[Wihen you hear of
such acts, you say, ‘Gee, somebody ought to
do something about that” You know some-
thing, Ladies and Gentlemen of the Jury,
today you are the somebody that everybody
talks about. ..."), cert. denied, 484 U.8. 970,
108 8.Ct. 467, 98 L.Ed.2d 406 (1987). Fur-
thermore, the prosecutor’s closing state-
ments regarding the victim and the pain she
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experienced were based upon the medical
evidence preeented at trial and thus were
properly permitted. We find that the trial
court did not err by failing to intervene ex
mero moty during the prosecutor’s closing
argument. This assignment of error is over-
ruled.

{23} Defendant next argues that the trial
court committed prejudicial error in refusing
to admit factual findings contained in a re-
port by the city manager and an exhibit to
that report which is a photo composite of
defendant. At trial, Al Beaty, the assistant
¢ity mansger for Winston-Salem, testified
that after the first trial in this matter, he was
asked by the city manager to do a review of
the Winston-Salem Police Department’s in-
vestigation of the Deborah Sykes murder.
After conducting the review, Beaty testified
that he prepared a report entitled, Review of
the Winston-Salem Police Department’s In-
vestigation of the Deborak B. Sykes Murder
(hereinafter the City Manager's Report).
The report was released by the city manag-
er's office on 20 November 1985. At the
conclusion of Beaty’s testimony, the report
and an exhibit from the report were offered
as evidence by the defendant. The State’s
objection to defendant’s request to have the
report introduced into evidence was sus-
tained. At the conclusion of the evidence for
the defense, the report and exhibit were
again offered into evidence, and the State’s
objection was again sustained. Defendant
contends that the report was admissible as
substantive evidence as an exception to the
hearsay rule pursuant to Rule 808(8XC) of
the North Carolina Rules of Evidence and
that the judge's failure to allow the actual
report into evidence constituted prejudicial
error. We dissgree.

Rule 808 statea in pertinent part:

The following are not excluded by the
hearsay rule, even though the declarant is
available as a witness:

(8) Public Records and Reports—Rec-
ords, reports, statements, or daia
compilations, in any form, of public
offices or agencies setting forth ...
(C) in civil actions and proceedings
and against the State in criminal
cases, factual findings resulting from
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an investigation made pursuant to an-
thority granted by law, umless the
sources of information or other cir-
cumstances indicate lack of trustwor-
thiness.
N.C.G.S. § 8C-1, Rule 803(8}C) (1992). In
State v. Acklin, 817 N.C. 6T7, 346 S.E2d 481
(1986), this Court addressed the issue of
whether the trial court erred by not allowing
into evidence under Rule 803(8)(C) the labo-
ratory reports prepared by two SBI1 agents
employed as forensic chemiats. The first
agent testified that a hair found on the vie-
tim's pubic region did not come from the
defendant. The second agent testified that,
in his opinion, the semen found on the vic-
tim’s underwear did not come from the de-
fendant. Although the agents were permit-
ted to testify, the trial court sustained the
prosecutor’s objections to the introduction of
their laboratory reports. In granting the
defendant a new trial, this Court concluded
that, the reports were admissible pursuant to
Rule 808(8)(C), stating:

The laboratory reports defendant sought
to introduce meet the standards of admis-
gibility under Rule 8083(8)(C): (a) both re-
ports were prepared by the State Bureau
of Iovestigation, a public office or agency
purguant to authority granted by law, (b)
containing factual findings, (¢) to be intro-
duced against the State in a criminal case,
and (d) containing, given the impartiality
of the SBI chemists and the right to exam-
ine and cross-examine witnesses, adequate
assurances of trustworthiness.

Id st 682, 346 S.E2d at 484.

In the ease sub judice, Beaty specifically
testified that in conducting his review for the
City Manager’s Report, he “first analyzed
and gave some study to the concerns that
had been raised and the information that [he]
received from Reverend Lassiter and, as a
regult of hearing and understanding what
those concerns were, [he] sought out then to
interview individuals who would have infor-
mation ... that would answer some ques-
tions with regard to the concerns.” Beaty
further stated that he read the testimony
from the first trial and interviewed various
people within the police department and oth-
ers “to try to come to eome conclusions with
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respect to the questions that had been
raised.” 1In addition, the report itself states
that “loln Angust 13, 1985, Alderman Vivian
H. Burke presented a report to the City
Manager that had been compiled by Rever-
end Leonard V. Lassiter, Jr. The report
contained various allegations and concerns
regarding the Police Department’s investiga-
tion that had been shared with Reverend
Lassiter by concerned citizens.” The report
later states that “[tThe Lassiter report ...
was used as the basis for our review of the
Police Department’s activities in the investi-
gation of this ease.” In conducting the re-
view, interviews were conducted with “per-
sons employed by the Police Department, the
Distriet Attorney’s Office, the Darryl Hunt
Deferse Attorneys, the Forsyth County Jail
staff, and private citizens.”

Because the City Manager’'s Report does
not fall within the Rule 803(8XC) exception
a8 interpreted in Acklin, we find that the
trisl court did not err by sustaining the
State's objection to the introduction of the
City Manager’s Report and the exhibit from
the report. The City Manager's Report was
not the result of “authority granted by law”
to conduet an investigation into the Sykes’
murder, there was no assurance that the
report contained factual findings that would
be admissible, and the report was not pre-
pared for the purpose of being introduced
against the State in a criminal case. Fur-
thermore, the prosecution did not have an
opportunity to cross-examine the persons in-
terviewed for the report. Beecause the City
Manager's Report did not fit into the excep-
tion, it was hearsay and therefore properly
excluded by the trial court.

[24,25] Defendant’s next assignment of
error concerns the trial court’s denial of his
motion to conduet an in camera inspection of
an S8BT investigative file. After the first
trial, the SBI and the Winston—Salem Police
Department reinvestigated the ease and pre-
pared a three thousand page report on the
investigation, Defendant filed a writhen mo-
tion for disclosure of the SBI report under
Brady ». Maryland, 873 U.S. 88, 88 S.Ct.
1194, 10 L.Ed.2d 215 (1963). The trial court
denied defendant’s motion for disclosure of
the report. After the commencement of the

trial, the record shows that during the prose-
cutor’s direct examination of Kevey Coleman,
defense counsel requested a copy of any
statement made by the witness to the SBI,
The prosecutor responded that he did not
have a eopy in his file at the time but that he
would get it and make a copy of the state-
ment. Thereupon, defense counsel made a
motion for a mistrial alleging that the prose-
cution had violated Brady by withholding
material from the defense. However, in his
argument, defense counsel acknowledged
that he had previously been provided with
four statements from Coleman. Defense
counsel further asserted that these state-
ments were part of an SBI report that had
been requested by the defense prior to trial,
but that his request had been denied. At
this point, defense ecounsel asked the trial
court to review the SBI report to determine
if there was any exculpatory material.

In response, the prosecutor informed the
trial court that at thia point in the trial, the
defense had been provided with the state-
ments of all of the prosecution witnesses at
the conclusion of their testimony. Following
further testimony and arguments, the trial
court deelined to review the SBI report but
ordered the State to deliver the SBI report
to the trial court and to place the report
under seal. During the trial, the trial court
denied defendant’s subsequent motion to un-
seal the SBI report for the limited purpose of
determining whether any portion of the re-
port constituted findings admisgible under
N.CGS. § 8C-1, Rule 803(8XC). As the
trial continued, the prosecution provided de-
fense counsel with copies of each witneas’
statement following his or her direct exami-
nation. At the conclugion of the trial, de-
fense counsel renewed the motion to have the
SBI report unsealed. The motion was de-
nied. In an order dated 20 July 1992, this
Court granted defendant's motion to order
certification of the SBI report to this Court
but denied defendant’s motion to order that
the report be unsealed,

[26] We conclude that the trial court did
not err in denying defendant’s motion for
access to the SBI report or for an in comera
inspection. N.C.G.S. § 15A-903(d) requires
the disclosure to the defendant of all docu-
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ments and tangible objecta “which are mate-
rial to the preparation of his defense, are
intended for use by the State as evidence at
the trial, or were obtained from or belonged
to the defendant.” However, the next see-
tion of the statate, N.C.GS. § 15A-904, lim-
its the application of N.C.G.8. § 16A-903 and
is dispositive of the issue of prosecution wit-
nesses’ statements. N.C.G.S. § 15A-004(a)
provides as follows:

Except as provided in G.8. 16A-903(a), (b),
(¢) and (e), this Article does not require
the production ... of statements made by
witnesses or prospective witnesses of the
State to anyone acting on behalf of the
State.

N.C.G.S. § 15A-004(a) (1988); see State v.
Hardy, 293 N.C. 105, 124, 236 SE.2d 828
889 (1977). Therefore, the investigative files
of the district attormey, law enforcement
agencies, and others helping to prepare the
case gre not open to discovery. Staie v
Alston, 30T N.C. 321, 836, 298 S E.2d 631,
642 (1983). The trial court did not err in
refusing {0 order the State to diaclose the
SBI report to defendsnt. In addition, nota-
bly lacking from the list of subsections that
are excluded from the scope of N.C.GS.
§ 15A~-904(a) is subsection (f) of N.C.GS.
§ 15A-003. In State v Soyars, this Court
held that:

[A] [dlefendant is also statutorily entitled
to any statement of a witness other than
the defendant, in the possession of the
State and relating to the subject matter of
the witnees’ testimony, onee the witnesa
has testified N.CG.B. § 15A-908(f)
(1988), If the State wishes to withhold a
statement, the court must conduet an in
cameta review of the statement to deter-
mine whether the statement relates to the
subject matter of the testimony. Howev-
er, as defendant’s request came prior to
the testimony of any of the witnesses, he
was not yet entitled to such statements
and an in camera review would have been
premature. Thus, defendant’s right to ac-
cess to evidence, prior to trial, was not
violated.

832 N.C. at 63, 418 8 E.2d at 489-90,
Because the prosecutor in the case sub
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statements made by the prosecution’s wit-
nesses after they testified on direct examina-
tion, the trial court was not required to con-
duct its own in comera review of the SBI
report under these circumstances.

[27-30] Defendant claims that the infor-
mation sought was discoverable under Brady
v. Maryland, 873 US. 83, 83 S.Ct. 1194, 10
LEd2d 215. The United States Supreme
Court has held that due process does not
require the State to make eomplete disclo-
sure to defendant of all of the investigative
work on a case. Moore v. Illinois, 408 US.
86, 92 S.Ct. 2662, 33 L.Ed2d 706, rehy
denied, 409 US. 897, 98 8.Ct. 87, 34 L.Ed.2d
156 (1972). “IN)o statutory provision or con-
stitutional principle requires the trial court to
order the State to make available to a defen-
dant all of its investigative files relating to
his case....” State ». McLoughlin, 323
N.C. 68, 85, 872 8.E.2d 49, 61 (1988), sen-
tence vacated om other grounds 494 U.S.
1021, 110 8.Ct. 1463, 108 L.Ed.2d 601 (1990),
on remand, 330 N.C. 66, 408 S E2d 732
(1991). Brady only requires the disclosure,
upon request, of evidence favorable to the
accnsed and not a disclosure of all evidence.
Moreover, in United Siales v Agurs, 4217
US. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976),
the Supreme Court clarified Brady and held
that the prosecutor is constitutionally re-
quired to disclose only any evidence that is
favorable and material to the defense. In
determining whether the suppresaion of cer-
tain information was violative of a defen-
dant’s right to due process, the focus should
be on the effect of the nondisclosure on the
outcome of the trial, not on the impact of the
undisclosed evidence on the defendant’s abili-
ty to prepare for trial. 7d. at 109, 96 S.Ct. at
2400, 49 L.Ed.2d at 353. Beeanse the evi-
dence withheld must be material, “ftlhe mere
possihility that an item of undisclosed infor-
mation might have helped the defense, or
might have affected the outcome of the trial,
does not establish ‘materiality’ in the consti-
totional sense.” Id. Defendant in the ease
at bar has failed to establsh that any evi-
denee not disclosed from the SBI report was
“material” and what effect, if any, the nondis-
closure would have had on the outcome of the
trial. This Court finds no constitutional prin-
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ciple under Brady that would require the
trial court to order the State to make avail-
able to defendant the SBI report or to con-
duct an in comers inspection of the SBI
report.

[81] Defendant next argues that the trial

court commitied reversible error by prohibit--

ing defendant from impeaching the testimony
of prosecution witness Johnny Gray under
N.C.GS. § 8C-1, Rule 608(b) through cross-
examination regarding a lawsuit brought by
Gray. During cross-examination by defense
eoungel, Gray was asked:

Q. In 1988, you made some allegutions in

a lawsuit that you had been beaten up in

jail, didn't you?

MR. BOWMAN: OBJECTION.
THE COURT: SUSTAINED.

After the trial court sustained the prosecu-
tor's objection, defendant made an offer of
proof. During voir dire, Gray testified that
in 1988, he had filed a complaint in the
United States District Court for the Middle
District of North Carclina alleging brutality
by an officer with the Winston—Salem Police
Department. In the complaint, Gray claimed
that Reginald Craven and Darryl Ford had
witnessed his injuries. Gray verified that he
had written a letter to Ford asking him to be
a witness for him. At the bottom of the
letter to Ford, Gray admitted that he wrote,
“If you need any money, write and let me
know, all right.” However, Gray stated that
he never offered Craven any money in ex-
change for his testimony. Gray stated that
he knew that Craven submitted an affidavit
in the lawsuit stating that he had not wit-
nessed any of the matiers that defendant
alleged in the lawsuit. In addition, Ford
sent a comparable affidavit denying any
knowledge of the alleged brutality against
Gray. Gray further conceded that the feder-
al magistrate dismissed his lawsuit. After
the offer of proof, the trial court again sus-
tained the prosecution’s objection to the evi-
dence regarding the content of Gray's com-
plaint in the lawsuit, without stating a basis
for its ruling. .

Defendant asserts that the trial court com-
mitted reversible error by prohibiting defen-
dant from crosg-examining Gray, under Rule
608(b), regarding the lawsuit that he had

brought against law enforcement officers in
which he made false allegations.

[32-341 N.C.G.B. § 8C-1, Rule 608(b)
provides that specific instances of conduct of
a witness may, “in the discretion of the court,
if probative of truthfulness or untruthfulness,
be inquired into on eross-examination of the
witness ... concerning his character for
truthfulness or untruthfulness.” As the rule
provides, it is within the trisl court’s discre-
tion to allow or disallow crose-examination of
a witness about his specific acts if the acts
are relevant to his character for truthfulneas
or untruthfolness. ‘Therefore, “the only
character trait relevant to the issue of credi-
bility is vexacity or the lack of it.” State v.
Morgan, 316 N.C. 626, 634, 340 S.E2d 84, 90
(1986). In Morgan, this Court found that
“the types of conduct most widely accepted
as falling into this category are ‘use of false
identity, making false statements on affida-
vitse, applications or government forms (in-
cluding tax returns), giving false testimony,
attempting to corrupt or cheat others, and
attempting to deceive or defraud others.’”
Id. at 635, 340 S.E.24d at 90 (quoting 3 David
Louisell & Christopher B. Mueller, Federal
Evidence § 306 (1979)). A trial court may be
reversed for an abuse of discretion only upon
a showing that its ruling was so arbitrary
that it could not have been the result of a
reasoned decision. State v. Barts 316 N.C.
666, 682, 843 S.E.2d 828, 839 (1986).

Assuming arguendo that there was error
in the exclusion of the evidence regarding the
complaint as probative of Gray’s character
for truthfulness, we conclude that there is no
reasonable poaesibility that the outcome of the
trial would have been different if the exchnd-
ed evidence had been admitted. N.C.G.S.
§ 15A-1443 (1988). This assignment of er-
ror is overruled.

[385] In defendant’s final assignment of
arror, he contends that the trial court erred
in excluding testimony by defense witness
Lee Haigy regarding the basis for Lee's
opinion about the untruthfulness of prosecu-
tion witness Donald (Don) Haigy, Lee’s
brother, During direct examination of Lee
Haigy, defense counsel asked, “What is your
opinion as to [Don’s] character for truthful-
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ness or untruthfnlness? Does [Don] tell the
truth or does he not tell the truth?” Lee
responded that he did not believe Don.
When asked what Don’s reputation was for
telling the truth, Lee responded “fhle’s a
very dishonest person.” Thereupon, Lee
was asked upon what he based his opinion,
and the prosecutor’s objection was sustained.
Defense counsel was permitted to proffer
Lee’s basis for his opinion into the record.
During voir dire, Lee stated that Don would
do “whatever it takes to come out ahead. If
he needs to plea bargain or whatever he
needs to do, he'll do it.” Lee further stated
that Don had been in trouble with the law
from the time that he was twelve years old.
Defendant asserts that the basis for Lee's
opinion regarding Don’s character is admissi-
ble under both Rule 406(a) and Rule 608(a) of
the North Carolina Rules of Evidence. We
disagree,

‘We find that Rule 405(a) is not applicable
because Lee's responses to the questions do
not relate to specific instances of conduct.

Rule 608(a) provides in pertinent part that
“[tlhe credibility of a witness may be at-
tacked or supported by evidence in the form
of reputation or opinion as provided in Rule
405(a).” Rule 608(a) pertains solely to repu-
tation or opinion testimony. In the case at
bar, defense counsel sought to have Lee tes-
tify that he based his opinion on the fact that
Don would do “whatever it takes to come out
shead. If he needs to plea bargain or what-
ever he needs to do, he'll do it.” Lee further
testified during voér dire that Don had been
in trouble with the law since he was twelve.
This is not evidence in the form of reputation
or opinion contemplated by Rule 608(s), We
overrule this assignment of error.

‘We have conducted a thorough review of
the transeript of the trial and sentencing
proceeding, the record on appeal, and the
briefs of defendant and the State. We find
no error in defendant’s trial warranting re-
versal of defendant’s convietion,

On 22 October 1990, subsequent to the
entry of judgment in the Trial Division but
prior to the docketing of the appeal with this
Court, defendant filed in the Superior Court,

Forsyth County, a Motion for Appropriate
Relief. On 1 February 1998, subsequent to
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the docketing of the appeal with this Court
but prior to oral argument, defendant filed
with this Court a Supplemental Motion for
Appropriate Relief. On 18 February 1993,
this Court entered an order remanding de-
fendant’s Supplemental Motion to the Superi-
or Court, Forsyth County, eonsolidating the
same with defendant’s previously filed Mo-
tion of 22 October 1990 and ordering that
court to conduct an evidentiary hearing on
defendant’s motions filed 22 October 1990
and 1 February 1998. From 20 June 1993
through 20 June 1993, the Superior Court,
Forsyth County, Melzer A. Morgan, Jr.,
Jjudge presiding, held an evidentiary hearing
as directed by this Court. On 1 July 1993,
pursaant to a motion filed 29 June 1998 to
amend our 18 February 1998 order, this
Court entered an additional order directing
an in comera review of the SB1 report.

Defendant subaequently filed with the trial
court an Amendment to Supplemental Mo-
tion for Appropriate Relief dated 15 October
1998 and thereafter, on 17 November 1993,
filed with the trial court a Second Amend-
ment to Supplemental Motion for Appropri-
ate Relief. On 22 through 24 and 29 Novem-
ber 1998, Judge Morgan held additional
hearings. On 12 August 1994, he entered a
210-page order making appropriate findings
of fact and conclusions of law and denying
each of defendant’s motions.

On 8 September 1994, this Court granted
in part defendant’s Motion for Supplemental
Briefing and Oral Argument, set a briefing
schedule, and denied defendant’s request for
oral argument on the motion. Defendant
subsequently filed additional motions in the
Superior Court, Forsyth County, and filed
with this Court 2 Motion to Toll Appeal,
attaching his recently filed Superior Court
motions. On 26 October 1994, this Cowrt
allowed defendant’s Motion to Toll Appeal,
treated defendant’s attached motions as an
amendment to defendant’s original 22 Octo-
ber 1990 Motion for Appropriate Relief, and
remanded the same for an evidentiary hear-
ing before Judge Morgan. Following an evi-
dentiury hearing on 7 November 1994, Judge
Morgan denied defendant's subsequently
filed motions by order dated 10 November
1994,
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We have carefully reviewed the findings of
fact and conclusions of law of the extensive
order entered by Judge Morgan dated 12
August 1994, and the findings of fact and
conclusions of law of his subsequent order
dated 10 November 1994, and we hereby
adopt the same as our own, Defendant’s
Motion for Appropriate Relief as supple-
mented and amended as heretofore deseribed
is denied. Judge Morgan’s orders of 12 Au-
guat 1994 and 10 Navember 1994 are hereby
affirmed in all respects.

NO ERROR.

FRYE, Justice, dissenting.

1 disgent from that portion of the Court's
opinion which adopts the findinga and conetu-
gions of law contained in Judge Morgan's
orders of 12 August and 10 November 1994
and denies defendant’s motion for appropri-
ate relief. I agree with Judge Morgan's
conclusion that defendant’s motion to dismigs
should be denied. However, I disagree with
his conclusion that defendant is not entitled
to a new trial based on newly discovered
avidence related to PCR/DNA analysis,

A defendant seeking 2 new trial on the
basis of newly discovered evidence has a
heavy burden to meet. As we said in State v.
Britt:

Our usual standard for evaluating mo-
tions for a new trial on the grounds of
newly discovered evidence requires a de-
fendant to establish seven prerequisites:

1. That the witness or witnesses will

2. 'That such newly diseovered evidence
is probebly true.

8. That it i3 competent, material and
relevant.

4. That due diligence was used and
proper means were employed to procure
the testimony at the frial. _

5. That the newly discovered evidence
is not merely cymulative,

6. That it does not tend only to contra-
diet a former witness or to impeach or
diseredit him.

7. That it is of such a nature as to show
that on another trial a different result will

probably be reached and that the right will

prevail.

State v. Britf, 320 N.C. 706, 712-13, 360
S.E.2d 660, 664 (1987).

1 believe défendant has established each of
the seven prerequisites in this case. Judge
Morgan, after conducting appropriate hear-
ings and listening to the arguments of coun-
sel, found that defendant had met the first
six of these prerequisites, but not the sev-
enth. The seventh prerequizite to obtaining
a new trial on the basis of newly discovered
evidence is that the newly discovered evi-
dence “is of such a nature as to show that on
another trial a different result will probably
be reached and that the right will prevail.”
Briit, 320 N.C. at 713, 360 S.E.2d at 664.

Judge Morgan found that “the newly dis-
covered evidence is not of such a nature as to
ahow that a different result, i.e. a finding of
not guilty on all submitted bases of guiliy,
would probahly be reached.” (Emphasis
added.) Defendant was convicted of first-
degree murder under the felony murder rule,
on the bases that the murder occurred in the
perpetration of four felonies: robbery with a
dangerous weapon, rape, sexual offense, and
kidnapping. The heming judge found that
while “the State’s theory on rape and sexual
offense is romewhat weakened by the DNA
evidence, its case overall is not  fatally
flawed.” Earlier, the judge found that the
newly discovered evidence “would most di-
rectly contradict the State’s summation when
(a) [the assistant special proseeutor] said[,]
‘They deposited their semen in her’ ... and
(b) [the special prosecutor] referred to a
yellow thick aspirated fluid ... and said],]
‘... [Whhat was [the victim] thinking when
[this man right over here] spread those legs
right there apart and he crawled down inside
her and he raped and ravaged her and depos-
ited some sickening yellow fluids in her
body.’"

Among the newly discovered evidence in
this case is a PCR/DNA report that atates:
“Darryl Hunt is climinsted as a possible
source of the genetic material detected in
this sample.” Given the State’s theory that
the murder oceurred during the perpetration
of four felonies, including rape, and the fact
that defendant’s defense was alibi, the PCR/
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DNA report eliminating defendant as the
source of the sperm taken from the victim is
powerful evidence tending to weaken the
State’'s entire case and strengthen defen-
dant’s defense. Thus, I would hold that de-
fendant has established the seventh prereq-
uisite to a new trial: that the newly discover-
ed evidence is of such a nature as to show
that on another trial a different result will
probably be reached and that the right will
prevail,

1 vote to allow the motion for appropriate
relief by granting defendant a new trial.

EXUM, C.J., and WEBB, J,, join in this
Jissenting opinion,
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